





[image: Safer Care Victoria
]


OFFICIAL

Statutory Duty of Candour	Safer Care Victoria	3OFFICIAL
OFFICIAL

Statutory Duty of Candour 
Residential Aged Care – Frequently Asked Questions 
[bookmark: _Toc52978537][bookmark: _Toc43470670][bookmark: _Toc52978539]Note: These questions relate largely to Public Sector Residential Aged Care Services (PSRACS), however they may be useful for other Residential Aged Care (RAC) services where the approved provider is a health service entity. 
Which health service entities must comply with the Statutory Duty of Candour (SDC)?
For the purposes of the Health Services Act 1988 (Vic), a health service entity includes any services under their governance and the following:
a public health service
a public hospital
a multipurpose service
a denominational hospital
a private hospital
a day procedure centre
an ambulance service within the meaning of the Ambulance Services Act 1986
a non-emergency patient transport service within the meaning of the Non-Emergency Patient Transport and First Aid Services Act 2003 
the Victorian Institute of Forensic Mental Health established by section 328 of the Mental Health Act 2014.
Do PSRACS have to comply with the SDC?
Yes. If a health service entity, e.g. a public health service or public hospital, is the approved provider of a PSRACS, they must comply with the SDC.
Note: Whilst PSRACS are primarily funded and regulated by the Commonwealth Government (Aged Care Act 1997), they must also meet a range of state legislation including the Health Services Act 1988 (Vic). 
Which PSRACS do not have to comply with the SDC?
There are currently four independent PSRACS providers that are not governed by a health service entity and therefore do not need to comply with the SDC. These include:
Darlingford Upper Goulburn Nursing Home Inc.
Indigo North Health Inc.
Lyndoch Living 
Red Cliffs and Community Aged Care Services Inc.
Do other RAC services have to comply with the SDC?
RAC services that do not have a health service entity as their approved provider do not have to comply with the SDC. However, RAC services should make their own judgement as to whether the relevant approved provider is also one of the health service entities listed above.
What is the SDC process timeline?
The timeline to implement the SDC is outlined within the Victorian Duty of Candour Guidelines (the Guidelines). The Guidelines are a legislative instrument for the purposes of the Subordinate Legislation Act 1994 and outline legislated timelines and requirements to comply with the SDC.
How does the Serious Incident Response Scheme fit in with the SDC?
The Serious Incident Response Scheme (SIRS) is a national initiative to help prevent and reduce the risk and occurrence of incidents of abuse and neglect of older Australians receiving Commonwealth-subsidised aged care and services. 
SIRS is separate to the SDC process and should continue as usual. However, a SIRS may trigger the SDC requirements to be undertaken. Please see the SIRS website for notifiable incidents: https://www.agedcarequality.gov.au/sirs/sirs-residential-aged-care#what-is-a-reportable-incident?.  
The SDC ensures open and honest communication with the resident (or their nominated person) when a serious adverse patient safety event (SAPSE)[footnoteRef:2] occurs, which may also be a SIRS reportable event. The SDC also incorporates an internal review of the harm event to ensure that the information provided to the resident (or their nominated person) is detailed and accurate.  [2:  See section 3B of the Health Services (Quality and Safety) Regulations 2020 for full definition of SAPSE.] 

How does the National Disability Insurance Scheme fit in with the SDC?
Similar to SIRS reporting, National Disability Insurance Scheme (NDIS) providers must report certain incidents to the NDIS Commission. Please see the NDIS website for reportable incidents: https://www.ndiscommission.gov.au/participants/incidents-and-behaviour-support/incident-reporting/incident-management-and-reportable. 
NDIS notifications will continue as usual. A NDIS reportable incident may trigger the SDC requirements to be undertaken.
How do the Aged Care Quality Standards fit in with the SDC?
The Aged Care Quality and Safety Commission (ACQSC) expects organisations providing aged care services in Australia to comply with the eight Aged Care Quality Standards. Please see the ACQSC website to review the standards: https://www.agedcarequality.gov.au/providers/standards.   
PSRACS and RACs will continue to comply with the Quality Standards as part of the Code of Conduct for Aged Care and accreditation processes as outlined by the ACQSC.
The SDC process will support PSRACS to meet legislated obligations whilst also supporting multiple aged care standards, as the SDC ensures that the resident’s voice is heard, and feedback is managed appropriately. 
How does the Sentinel Event Program fit in with the SDC?
Sentinel events are currently managed via the sentinel event portal, which Safer Care Victoria (SCV) oversees. The relevant health service entities required to notify the Secretary of sentinel events will continue as usual and incorporate the SDC requirements into the process.
Please see the SCV website for further information on sentinel events: https://www.safercare.vic.gov.au/notify-us/sentinel-events.  
Do we have to notify SCV of every SAPSE?
No. Unless it is a sentinel event, SCV does not need to be notified of every SAPSE.
Note: a sentinel event is a subset of SAPSE.
Who is responsible for offering an apology?
In a civil proceeding, where the death or injury of a person is in issue, an apology:
does not constitute an express or implied admission of liability for the death or injury
is not relevant to the determination of fault or liability in connection with that proceeding.
The above applies whether the apology was made orally or in writing, and either before or after a civil proceeding. 
Evidence of an apology made by or on behalf of a person or a health service entity in connection with any matter alleged to have been caused by the person or health service entity is not admissible in any civil or disciplinary proceedings as evidence of the fault or liability of the person or health service entity in connection with that matter. Therefore, clinicians should feel comfortable offering this apology at any level, but each health service entity should have its own policies as to who should offer an apology on behalf of the health service entity. We recommend that clinicians who may be authorised to offer an apology complete relevant education such as the Introduction to Open Disclosure module (https://www.safercare.vic.gov.au/e-learning/duty-of-candour), and that the clinician offering the apology understands the SDC legislation.
How does dignity of risk and duty of care fit in with the SDC? 
There is known intersection of dignity of risk and duty of care. Dignity of risk is another way of saying that the resident has the right to live the life they choose, even if the choices involve some risk.
Aged Care providers must also meet their duty of care requirements. This means that staff have a duty to intervene in situations if there is a risk of serious harm, disability, or death.
In the consideration of the SDC, PSRACS should clearly communicate the risk of a resident’s actions with the resident or their representative, and document this conversation in the appropriate location. 



	If a resident suffers a common adverse event, such as a fall or choking event, is this a SAPSE?
A SAPSE is defined by reference to whether moderate or severe harm is suffered. Once a SAPSE has been identified, the SDC must be complied with. The fact that dignity of risk has been explained is relevant to whether the aged care provider has complied with their duty of care but it does not affect the obligation to comply with the SDC. 
In the setting of a common adverse event, and when dignity of risk has been discussed, the PSRACS should do the following if moderate or severe harm has been suffered.
Commence the SDC process but, when offering the apology or expression of regret, ensure that the resident (or their nominated person) is aware that the dignity of risk was discussed.
Explain the SDC process with the resident (or their nominated person). This should ideally be done with the above step.
The resident (or their nominated person) then has the opportunity to opt out of the process by signed statement, if they prefer.
If they do not opt out, the SDC must be followed as outlined within the Guidelines. 
If they do opt out, then requirements 6-9 of the Guidelines must still be followed, but a report does not need to be offered to the resident (or their nominated person).
Depending on the individual resident and harm event, the report may be short or long.



How does the SDC apply for residents if there is a guardianship concern? 
If there is no alternative to protect and promote the human rights of an adult with a disability, the Victorian Civil and Administrative Tribunal (VCAT) may appoint a guardian and/or an administrator.
The guardian or administrator is appointed with legal authority to make decisions for the person about specific personal or financial matter(s). They make decisions that reflect the person’s will and preferences unless it would cause serious harm to the person.[footnoteRef:3] [3:  Office of the Public Advocate, Guardianship and administration: an introduction - Office of the Public Advocate] 

If a guardian has been appointed, the guardian should be included as part of the SDC process. 
Having external experts and consumers on the panel is difficult. How can we access assistance?
For assistance in sourcing an external expert or to register as an external expert, please visit SCV’s PEER Platform (https://www.safercare.vic.gov.au/support-and-training/review-and-response/peer) or reach out to the sentinel event program team at sentinel.events@safercare.vic.gov.au. 
In the instance of small health services that may find it difficult to identify a local consumer representative, SCV encourages contacting other health services to develop a pool of consumer representatives who can work across services.  
Please refer to SCV’s guidance for involving consumers in adverse event reviews (https://www.safercare.vic.gov.au/support-and-training/partnering-with-consumers/health-services/involve-consumers-in-incident-review).
How do PSRACS report on the SDC?
The reporting requirements will include the following aggregate data points:
number of SAPSE within the quarter being reported, and: 
instances where the SDC was commenced, via initial apology and acknowledgement (over a 6-month period)
instances where the SDC report was provided by the health service entity (over a 6-month period)
instances where patient (resident)/family/carer/NOK opted out of the SDC process (over a 6-month period).
This data will be collected via an Agency Information Management System (AIMS) form via the Victorian Agency for Health Information (VAHI). It will be required to be submitted to VAHI on a quarterly basis and will be monitored by SCV or the Department of Health. 
Voluntary reporting will commence from 1 July 2023 on SAPSEs identified in January-March 2023. Mandatory reporting will commence from 1 January 2024 on SAPSEs identified in July-September 2023. 
The responsibility of compiling the aggregate data for PSRACS will be a decision by the CEO or clinical governance team, but it is likely to be captured by the overarching public health service or public hospital.
How is the SDC process managed if a resident is transferred to another facility for care following a SAPSE? 
If a resident has suffered a SAPSE whilst receiving care at a PSRACS service, and they are transferred for care to another facility, then the Victorian Duty of Candour Framework outlines the following.
Where a SAPSE has occurred at another health service entity, e.g. the patient (resident) was transferred for treatment at another entity after the SAPSE occurred, collaboration is strongly recommended with the other health service entity. 
It is recommended that the health service entity in which the SAPSE occurred should lead the SDC process. 
If this is not practicable, both parties are to agree who will lead the SDC process. 
If a SAPSE occurs at another health service entity and there is a refusal to conduct SDC or the parties cannot agree on the process, this must be escalated to the Secretary. The Secretary may defer these concerns to other bodies such as the Chief Quality and Safety Officer.

More information, resources and training is available at: https://www.safercare.vic.gov.au/support-training/adverse-event-review-and-response/duty-of-candour. 
	To receive this publication in an accessible format phone 03 9096 1384, 
using the National Relay Service 13 36 77 if required, or email Safer Care Victoria <info@safercare.vic.gov.au>
Authorised and published by the Victorian Government, 1 Treasury Place, Melbourne.
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